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Court of Appeals of the District of Columbia 

I 

No. 3966. 

Santa Fe Pacific Railroad Company, &c., Appellant, 

vs. 

Albert B. Fall, Secretary of the Interior. 


a 


Supreme Court of the District of Columbia. 

In Equity. 

No. 40,558. 

Santa Fe Pacific Railroad Company, a Corporation, Plaintiff, 


vs. 


Albert B. Fall, Secretary of the Interior, Defendant. 


United States of America, 

District of Columbia, ss: 


Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: ^ 


1 Bill of Complaint. 

Filed September 27, 1922. 

In the Supreme Court of the District of Columbia. 

In Equity. 

No. 40,558. 

Santa Fe Pacific Railroad Company, a Corporation, Plaintiff, 


vs. 


Albert B. Fall, Secretary of the Interior, Defendant. 

T °Eiu e ity Court 6 C ° Urt ° f th ° Di< ‘ riCt ° f Columbia - Holding an 
Your Orator complains and says: 

The Santa Fe Pacific Railroad Company is a corporation incor 
porated under and in accordance with an act of Congress approved 

1—3966a 
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March 3, 1897 (29 Stat., 622), and brings this bill of complaint 
against Albert B. Fall, a citizen of the State of New Mexico, residing 
in the District of Columbia, defendant: 

I. 

By Act of Congress of July 27, 1866 (14 Stat,, 292). a grant of 
lands was made through the then territories of New Mexico, and 
Arizona, in aid of the construction of the Atlantic and Pacific Rail¬ 
road. The line of the Atlantic & Pacific Railroad, opposite the 
tracts hereinafter described, was duly constructed and accepted by 
the President of the United States, as required by the said Act of 
July 27, 1866, and the grant to that extent duly earned. 


The Atlantic & Pacific Railroad Company defaulted on its bonds 
and the mortgage given was foreclosed and a sale effected of its 
properties. The purchasers under the foreclosure sale organized the 
Santa Fe Pacific Railroad Company, the same being in accordance 
with the said Act of March 3, 1897, supra, and said company became 
possessed of all the rights granted bv the said Act of July 27, 1866. 

III. 

The S. E. V 4 of the N. E. y 4 of Sec. 13, T. 15 N., R. 13 W., Ari¬ 
zona, is within the primary or place limits of the grant made by the 
said Act of July 27, 1866, as adjusted to the line of definite location, 
and the same duly inured to the company on account of its grant. 

The grant made by the said Act of July 27, 1866, was of:" 

“Every alternate section of public land, not mineral, designated 
by odd-numbers, to the amount of twenty alternate sections per mile, 
on each side of said railroad line, as said company may adopt, 
through the territories of the I nited States, and ten alternate sections 
per mile, on each side of said railroad whenever it passes through 
any state, and whenever, on the line thereof, the United States have 
full title, not reserved, sold, granted or otherwise appropriated, and 
tree from preemption or other claims or rights, at the time the line 
of said road is designated by a plat thereof, filed in the office of the 
Commissioner of the General Land Office; * * * 

And, provided, further, That the word ‘Mineral,’ when it occurs in 
this act, shall not be held to include iron or coaletc. 

IV. 

The tract hereinbefore described was settled upon after the 
3 right of the road had attached thereto under its grant upon 
definite location, and in order to protect the settler the Santa 
Fe Pacific Railroad Company was, by the Secretary of the Interior, 
requested to relinquish its claim to said land under the Act of June 
22, 1874 (18 Stat., 194), and in accordance with said request the 
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Santa Fe Pacific Railroad Company duly relinquished its claim to 
wh i ch t w f accepted by the Secretary of the Interior May 

United States ^ and S ° relinquished has been disposed of by the 

V. 

By the said Act of June 22, 18/4, supra, it was provided: 

“That in the adjustment of all railroad land grants, whether made 
directly to any railroad company or to any State for railroad pur- 
poses if any of the lands granted be found in the possession of an 
actual settler whose entry or filing has been allowed under the pro 
emption or homestead laws of the United States, subsequent to the 
time at which, by the decision of the land-office, the right of said 
road was declared to have attached to such lands, the grantees, upon 

rclin( l uisbrnent tbe lands so entered or filed for, shall be 
entitled to select an equal quantity of other lands in lieu thereof 
from any of the public lands not mineral and within the limits of 
the grant not otherwise appropriated at the date of selection, to which 
they shall receive title the same as though originally granted And 
any such entries or filings thus relieved from conflict may be per¬ 
fected into complete title as if such lands had not been granted: 

rowded. That nothing herein contained shall in any manner be <«o 
construed as to enlarge or extend any grant to any such railroad or 
to extend to lands reserved in any land grant made for railroad pur¬ 
poses. r 

VI. 

December 1, 1921, the Santa Fe Pacific Railroad Company, in ac¬ 
cordance with the provisions of the Act of June 22, 1874, supra and 
on account of relinquishment of the tract hereinbefore de- 

scribed, duly filed in the local land office at Santa Fe New 

T If, \r M « 1C i« tV Se v C, T, °- ,lle N ' E ' Vl of N - W - of Sec. 32, 
l. lo iN., K. 18 \\ ., Jvew Mexico, a tract within the limits of its grant 

equal in quantity to the tract relinquished, and not otherwise ap- 
Htrjpriatoi-l at the date of selection, which selection was duly ac¬ 
cepted by the District Land Officers, but upon consideration thereof 
by the Secretary of the Interior, in his decision rendered July 25 

u-u- A°j? y , " hlch ls a( tachcd hereto and marked “Plaintiff’s Ex¬ 
hibit A, the said Secretary of the Interior rejected said selection 

f'l y M P a n th ?. g>o«nd that the tract selected is believed to contain 
\aluable deposits of coal. 

VII. 

Thereafter, the Santa Fe Pacific Railroad Company moved a re- 
hearing of the matter, which was denied by the Secretary of the In- 
\Z°J> actlng through his First Assistant, under date of August 24 
1022, copy of the order of denial of the said motion being attached 
hereto and marked “Plaintiff’s Exhibit B’’. 
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VIII. 




Plaintiff is advised and therefore alleges that, as by the said grant¬ 
ing act of July 27, lS6t>, the grant was of all lands not mineral in 
character, with a provision, however, that the word “Mineral” should 
not include iron or coal, and as it was provided by the said Act of 
June 22, 18/4, supra, that, upon relinquishment to protect an ac¬ 
tual settler after the right of the road had been declared to attach 
to the lands settled upon, the company should receive title to 
•> the land taken in lieu as though originally granted, the Sec¬ 
retary of the Interior exceeded his authority when he took 
into consideration, and for that reason rejected, tlie selection, be¬ 
cause of the possibility of the said lieu lands containing a valuable 
deposit of coal. And the plaintiff further alleges that it has ex¬ 
hausted every remedy available under the practice before the In¬ 
terior Department, and that the threatened action of the defendant 
in the cancellation of the selection previously allowed is without 
just cause, and unless restrained will deprive the plaintiff of a valu¬ 
able part of the land grant heretofore made hy Congress, and will 
further result in the unlawful application and disposition of said 
lands bv the defendant to other purposes than under the grant afore¬ 
said, to the irreparable loss, damage and injury of the plaintiff, for 
which there is no adequate remedy at law, and the plaintiff is there¬ 
fore remediless except in equity; 

therefore, the Plaintiff prays: That Your Honor grant your writ 
of injunction, enjoining the defendant, Albert B. Fall, Secretary of 
the Interior as aforesaid, his successors in oflice. and all persons 
claiming to act under his authority and control, absolutely to desist 
and refrain from cancelling the lawful selection made by the plain¬ 
tiff in partial satisfaction of its grant fully earned, until Your 
Honor shall appoint and direct and order herein; and that upon 
such hearing, the writ herein prayed he granted and continued until 
the final determination of this suit; and upon such final hearing he 
made permanent, and that Your Honor do command the said 
0 defendant. Albert B. Fall, Secretary of the Interior as aforesaid, 
to recall the order for the cancellation of the selection herein¬ 
before duly and lawfully made, and to refrain from further action 
respecting the lands selected, except to issue patent therefor under 
the said grant to the end that the rights of the plaintiff in the prem¬ 
ises may be respected and legally recognized as by the said grant 
provided. 

To the end that the defendant may, if he can, show why your 
orator should not have the relief hereby prayed, and may make 
full, true and perfect answer, according to the l>est of his knowl¬ 
edge, remembrance, information and belief, to the several matters 
herein before averred and set forth, as fully and particularly as if 
the same were herein repeated paragraph for paragraph, and he 
was thereto specifically interrogated (but not under oath, an answer 
under oath being hereby expressly waived), may it please Your 
Honor to grant unto your orator a writ of subpoena ad respondent, 
issuing out of and under the seal of this Honorable Court, directed 
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to the said defendant, Albert B. Fall, commanding him to be and 

appear and make answer unto this bill of complaint, and perform 

and abide bv such order and decree herein as to this Court may 

An,l°tW r ! q,,,r n ?' ,he p T ci ' lles of cf l ,,U -V and Rood conscience. 

. 1 that \ our Orator may have such other or further relief in the 

premises as the nature of the circumstances of the case may require 

ALEXANDER BRITTON 1 
F. W. CLEMENTS, 

Attorneys Santa Fe Pacific 

Railroad Company. 

‘ ion Py ° f fl i e within lji11 of complaint this dav, Sept. 27 
1922, received. v r ’ 

C. EDWARD WRIGHT, 

Attorney for Defendant. 

“Plantiff's Exhibit A.” 

Department of the Interior, 

Washington. 

\ i i ^ rp, c July 25, 1922. 

Address Only I he Secretary of the Interior. 

M—7382. “G” 

Santa l‘e 043511 to 043518, Inclusive. 

Santa Fe Pacific Railroad Co. 

Instructions Submitted by the General Land Office. 

The Commissioner of the General Land Office has submitted for 
instructions the question whether the Santa Fe Pacific Railroad Com¬ 
pany is entitled to select coal lands under the conditions stated in 
his letter of March 24, 1922, as follows: 

December 1, 1921. there were filed in the Santa Fe, New Mexico, 
land office under the act of June 22, 1874 (18 Stat,, 194), as amended 
hv the act of August 29, 1890 (20 Stat., 369), by the Santa Fe 
Pacific Railroad Company as successor in interest of the Atlantic and 
Pacific Railroad Company, the following selections. 


8 


Selects, Xew Mexico. 

Base, Arizona. 







T. 

R. 



T. 

R. 


Serial. 

Sub. 

Sec. X. 

W. Area. 

In lieu of sub. 

Sec. 

X. 

W. 

Area. 

043513 

XE V* N1V V\ . 

. 32 16 

18 40.00 

SE 14 XE 14 .. 

13 

15 

13 

40.00 

043512 

x\vy 4 xwy 4 . 

O *4 

44 44 

xe y 4 s\vy,.. 

27 

16 y» 

13 

44 

043511 

se y,xwy,. 

<4 44 

44 44 

XE %XE%.. 

13 

15 

13 

44 

043518 

swy 4 x\v v 4 . 

44 4» 

44 44 

se yswy 4 .. 

27 

16 1/0 

13 

44 

043514 

XE Vi s\v y 4 . 

44 A 4 

44 *4 

NWV4XE Vi.. 

13 

15 

13 

44 

043517 

xwt 4 sw y 4 . 

44 44 

44 44 

xwy 4 xwy t .. 

13 

15 

13 

44 

043515 

SE ViSW 14 . 

44 44 

44 44 

SE i/ 4 SE Vi .. 

11 

15 

13 

44 

043516 

swy 4 sw y 4 . 

44 44 

44 44 

XE 1/4 XW 1/4 .. 

13 

15 

13 

»» 
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As set out in above all these selections were filed December 1, 
1921. The lands selected were originally withdrawn from all entry 
as possible coal lands on July 26, 1906, and such order was modified 
later in 1906 to apply to coal entry merely. On August 25, 1915, 
the land was embraced in coal withdrawal No. 8. By Executive 
order of February 18, 1918, the S. E. Vx N. W. *4, E. % S. W. Vx, 
S. W. Vx S. W. Vx, was classified as coal at $135.00 per acre and the 
N. W. Vx S. W. Vx , N. — N. W. Vx, S. W. Vx N. W. Vx at $133.00 
per acre. The company has filed affidavits showing the lands to be 
nonmineral other than coal or iron and the Geological Survey in its 
reports on the cases corroborates such fact. At the time the appli¬ 
cations were filed the State’s claim to the tracts under its school land 
grant by the act of June 20, 1910 (36 Stat., 557), was not deter¬ 
mined but the State’s right was finally denied on the ground that 
such tracts were mineral (coal) on January 25, 1922. The lands 
offered as bases contain no coal or other minerals so far as the rec¬ 
ords of this office show and have been all patented to individuals. 
The selected and base lands are within the primary limits of the 
grant to the railroad and except for the coal character of the selected 
land, there appears no reason why the selection should not be al¬ 
lowed. 

Section 3 of the act of July 27, 1866 (14 Stat., 292), granted to 
the Atlantic and Pacific Railroad Company, its successors and as¬ 
signs, the odd-numbered sections within 40 miles on each side of 
its road through the Territories of the United States, where the Gov¬ 
ernment had full title, not reserved or otherwise appropriated, and 
free from adverse claim at the time of the location of the road; also 
in case of adverse claim, reservation, or disposal prior to that time 
of any of said sections or parts of sections, the company was author¬ 
ized to select other land in lieu thereof, in alternate sections, 
9 not more than 10 miles beyond the limits of the primary 
grant. The section further provides: 

* * * Provided further. That all mineral lands be, and the 

same are hereby, excluded from the operations of this act, and in 
lieu thereof a like quantity of unoccupied and unappropriated agri¬ 
cultural lands in odd-numbered sections nearest to the line of the 
road, and within 20 miles thereof, may be selected as above provided: 
And provided further. That the word ‘‘mineral” when it occurs in 
this act. shall not be held to include iron or coal. 

The act of June 22, 1S74 (18 Stat., 194), provides in part as 
follows: 

That in the adjustment of all railroad land grants, whether made 
directly to any railroad company or to any State for railroad pur¬ 
poses, if any of the lands granted be found in the possession of an 
actual settler whose entry or filing has been allowed under the pre¬ 
emption or homestead laws of the United States subsequent to the 
time at which, bv the decision of the land-office, the right of said 
road was declared to have attached to such lands, the grantees, upon 
a proper relinquishment of the lands so entered or filed for, shall be 
entitled to select an equal quantity of other lands in lieu thereof 
from any of the public lands not mineral and within the limits of 
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‘ h , e -?™ nt n ? t otherwise appropriated at the date of selection, to 
which they shall receive title the same as though originally granted. 

n<l any such entries or filings thus relieved from conflict mav be 
perfected into complete title as if such lands had not been granted: 
I louded, that nothing herein contained shall in any manner be so 
j as cn . iar S e or exfend any grant to any such railroad or 
jairpo ° ands rescrvod ln any land ^' ant n,ad e for railroad 


vJ'n 0 nf t °/ ''"T' r 9 ’, 1 ? 90 ( 2,} S,a ‘ - 3,i9 ). extended the pro- 
emntinn ,V e u ‘‘ t ? f , June 1S ~ 4 ’ to homestead and pre- 


. • . . .. > - 1 • 1 1 tu iiuuicsiuiiu jiiki nrn_ 

ompt io n claims, after residence and improvement for five years but 
winch for any cause have not been admitted to record. 

.., , l ,a, tieular question involved in this case is whether lands 
withdrawn bv the Government for classification and valuation, and 

cod'b nd : 'o's'l" IC , f ¥,V 0f selcction> i,re c,ass *fied and valued as 
1 ‘ ,n '“ at # $l y «nd $13o per acre, are subject to selection and 

in patent under said act of June 22, 1874. While the granting 

.at of July l,Sno. sapro. expressly provides that the ex- 

''jV"'! n . 1 , ' III l , ' l ' a ] l ,an ; ,s fln m the place and indemnity grant 
■ hall not be held to include iron or coal.” the act of June 22 1874 

77' ,,ro < y ,des ,hat H'c company may select in lieu of the lands sur¬ 
rendered an equal quantity of other lands * * * upon any of 

* V * ,! c '" K S no * nunoral and within the limits of the grant 

lands shall :>'r- i ' C T'! <>f i ,U " e Js ~ *• Provides that mineral 
.incl. . ball not be subject to selection thereunder and docs not, like 

•. {' anting lands to the railroad company in place or indem- 

1,1 ' . Iir '- contain the provision that the word “mineral” when it 

occurs in the act “shall not be held to include iron or coal.” 

• , * ! 5 ' Jocrelorc, incumbent upon the Department to ascertain the 
intent of < ongress in this particular, and to consider not only the 
anguage but the purpose congress had in mind, as well as the effect 
of the language used in the several acts. The granting act de¬ 
signed to encourage and aid the railroad company in the construc- 

lon and operation of its line, was enacted at a time when coal was 
, ' C lu ' lf not the only, fuel used in the operation of railroads 
Don m manufactured form was and is used for the rails and other 
items involved in the construction and operation of a railroad. 

jrfT;. '! ri r"'o ' n ? rant,n >? ,0 ,llc com P an y specified lands 
within defined limits, and excepting minerals therefrom, added an¬ 
other specific exception or clause to the act. which had the effect 
o! granting to the railroad company any odd-numbered sections of 
public lands within its primary or indemnity limits containing de- 
posits of iron or coal. b 

11 The act of June 22. 1874. is not a grant of lands in place 

nor is it an indemnity grant in the ordinary sense of that 
term It relates to lands which passed to the railroad company un¬ 
iter its grant and which the company had a right to keep and hold 
thereunder. The act was an equitable or relief law, designed to 
permit the railroad company at its option to recognize the equitable 
claim of a preemption or homestead settler or entryman, relinquish¬ 
ing its claim to the lands which had inured to it under its grant, in 
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jyr^3ssj' i r'"i “Js^-ssyss 

pSSSSS 

«^ w.si'sJr^s “„'tz e tirr ? i:S 

meant that lands containine coal or iron „ 0 ,,”11 , , "“’ * 8 .' 4 - 

other minerals, could not be selected thereunder ThU * ronl i unill « 

mmmmmii 

islfpsalgls 

Fhis construction of the act of Juno 99 iq"*j , . , 

ssaiip £ 

iron, or other minerals. ”, lands \aluahle for coal. 

The case under consideration sharply illustrates the result ,.r 
contrary construction. Lands of a probable value of from’*1 2^7’ 
$3 Per acre are offered on December 1, 1921 as a bJis for tlwi 

t.on of lands of the United States ncludJd in ° coS with' 

FSryTlS a 915 ’ ?• • lassifie ^ «>y E«cu,1velw *lf* 
$133 to $135 per acre ’ COn,mnin e eoal of value of from 

I can not conceive that Congress intended tint a lie,, „ t 
based upon nonmineral lands of trivial “ ‘ eu selection, 

mineral lands of the valne of those here invo^d AVhl"?^ f °[ 

tmd that the precise question has been determined by thj ^Secretary 
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or'iroVd'ia^ 11 ^*° ^ ^ ^pr o of s 1 o f 1 one*oa 1 

cffcctof'thc S iet'of P^Cand 

Of August 29, 1890, supra ’ ’ pm ’ “ S alnended b - v the act 

(Signed) ^ e. C. FINNEY, 

/ irst Assistant Secretary. 

Secretary Falls Concurring Opinion. 

I have concurred in (lie conclusions arrived at by First Assistant 
Secretary Finney, in rc Santa Fe 043511 to 043518 inclusive 

14 • °, n talhe reasoning set forth by Judge Finney 

4 as llle for lus conclusions, I am impelled to my acquf- 
. . escence therein, to a very considerable degree throueh con¬ 
sideration of matters casually referred to by Judge Finney to'ivif 
The appheation for the location of this scrip was made in 1921 

lands in ^ V-,r' , 9 r l j n ° Suc 1 W Ileat » on had been made for these 
‘’ in K> far as I am aware. In that year these lands amomr 

others, were withdrawn by Executive Order both under Exccutivf 
1 lover and under provisions of the Act of 1910. 

I l l ,T K l' e I lc . nod tbat these lands were withdrawn their status 
had been affected so that location of such scrip could not have been 
made thereupon, nor could any other entry have been so made 
e. eept subject to the results of the classification and price-fixing for 
"Inch purposes the lands had been withdrawn 

In my judgment, this withdrawal and classification of these land* 

, d a » eflcc upon the status thereof, which must be considered in a 
decision of the ease now before us. 

hi other words prior to the attempted location of this scrip before 
any lights of any kind had been acquired or claimed in the lands bv 
the owners or locators of the scrip, the Government of the United 

for -de lft ' lnterven< ’ d > withdrawing the lands and classifying them 

When these lands were restored, they were restored to be sold at 
(he valuation thereof and this status undoubtedly remained the 

actual status of the lands in question until the law itself 
io should have been changed. 

In February,. 1920, the law was changed, and provision 
was made for the acquisition of such lands by lease properly made 
under the terms of the last Act. 1 P y 6 

Such lease could be made under Section Two of the Act of Feb- 
ruaiy zotn, ly^u. 

Under Section Thirty-seven of the same Act, it is provided that, 
deposits of coal, phosphates, sodium, etc., “shall be subject to dis- 
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position only in the form and manner provided in this Act, except 
as to valid claims existent at date of passage of this Act, etc.’’ 

Now, it is apparent that the claim in question was not initiated 
as to this particular land until after the passage of the Act of Feb¬ 
ruary 20th. It could only be sustained upon the ground that under 
the Act of 1874, any lands upon which such lien scrip might be 
located thereafter, could be charged with a private right wherever 
found, which would remove such lands from the provisions of the 
Act of 1920. The Act of 1874 created no such vested right. 

Therefore, the claim in question, not having such status as that 
provided in Section 37 of the Act of 1920, that is, the status of a 
“valid claim existent at date of passage of this Act” (1920), the only 
method by which title could be obtained to the lands in question 
would seem to be under the provisions of Section 2 et seq., of the 
latter Act. 

1 am inclined to hold that the parties claimant have proceeded in 
good faith in so far as their sincerity of purpose is concerned, in 
insisting upon their right to locate this scrip, and 1 presume 
10 that your records will show development of the land in 
question. 

If you find such good faith to exist and to be borne out by acts 
of the claimants, you would, in my judgment, be at liberty to con¬ 
sider such matter in fixing the lease rental upon these premises, and 
to “recognize equitable rights of such occupants or claimants. ’ 

Of course, this would not relieve from the necessity of advertising 
the proposed lease, but 1 think such facts, if established, would 
justify your notifying the parties that a tiling of an application for 
lease if made by them immediately, say within thirty or sixty days, 
being based upon recognition of some equitable right of theirs, will 
be considered both in the matter of priorities and equities in passing 
upon such application. 

(Signed) ALBERT B. FALL, 

Secretary. 

Rule to Show Cause. 

Filed September 27, 1922. 


Upon consideration of the bill of complaint herein, and upon 
application in that behalf made, it is, by the Court, this 27th day of 
September, 1922, ordered: 

That Albert B. Fall, Secretary of the Interior, defendant, show 
cause to this Court if any he has, on the 3d day of November A. L)., 
1922, at 10.00 o’clock a. m., why preliminary injunction and re¬ 
straining order should not issue as prayed in said bill of com- 
17 plaint; provided, a copy of said bill and of this rule to show 
cause be served upon said defendant, on or before the — dav 
of-, A. D., 1922. 

WALTER I. McCOY, 

Chief Justice. 
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received. 0 ^ Ule Ru ‘ e t0 Show Cuuse this day, Sept. 27, 1922, 

C. EDW. WEIGHT, 
Attorney for Defendant. 

Motion to Dismiss. 

Filed October 31, 1922. 

******, 

Comes now the defendant by his attorney and moves to dismiss 
the bill of complaint herein filed; and for cause shows 

d.’iat the bill fails to state facts which entitle the plaintiff 
to the relief jouglit or to any relief in equity. 1 “ 

, l .7 ) j,.} ‘ h « bll l seeks to control the disposition of public land 
of ‘ be United States, a matter within the exclusive jurisdiction of 

V ° nd 110t Wlthin the jurisdiction of the court 

nliniff- i lt , a P pe ] ars ‘he face of the bill that the validity of 
plaintiff s selection depends upon a question of fact and a question 
of law involving the construction of a statute with adndnEon 

IS lv l K !l i e .L Cf . ell( in , lt Is . ehar 8°d by law; that the defendant 

IS has decided that at the time of plaintiff’s selection the land 

was mineral in character; that the defendant has further 
construed the statute under which plaintiff made said select ion" 

• eluding mineral land from the terms of its grant; and that said 
construction is not only a possible but is a reasonable con t uc on 
of the law and is not subject to review by the courts. 

ALBERT B. FALL, 

r> tj. . „ „ Secretary of the Interior, 

By His Attorney, C. EDWARD WRIGHT, 

Attorney. 

Memorandum Opinion. 

Filed December 28, 1922. 


1S74 a .w rth l r exami " ation of the Act of June 22, 

•‘i k ,i at ' U'l) that whatever Congress meant by the words 

to which they shall receive title the same as though originally 
granted it was not intended to limit the meaning that would or¬ 
dinarily be conveyed by use of the words “not mineral.” Had Con¬ 
gress intended otherwise it would have done at it did in the act 
making the grant to the railroad-that is to say would have pro- 

or d coal that the "°' d “ nnneral ” should not be held to include iron 

This interpretation which is that of the Secretary of the Interior 
d ,°®f," at , " ork a seeming injustice as the surrendered land was un¬ 
doubtedly supposed not to contain coal or iron 















12 


SANTA FE TAC. R. R. CO. VS. A. B. FALL, SECY., ETC. 


10 Even though the Court should think that the interpreta¬ 

tion placed on the Act of 1874 by the Secretary is not cor¬ 
rect as it is a possible interpretation and so not arbitrary it must 
stand. 

The land selected bv the railroad company might before selection 
have been withdrawn hv the Executive so' as not to be available 
for selection or occupation for any private purpose. It follows as 
was held by the Secretary that where the land was by Executive 
order withdrawn before selection and later restored to be occupied 
only on terms inconsistent with the claimed right its right no longer 
exists. 

The pravers for relief are denied. 

WALTER I. McCOY, 

Chief Justice. 

Decree Dismissing Bill. 

Filed January 4, 1923. 

******* 


This cause came on to be heard on defendant’s motion to dismiss 
the plaintiff’s bill of complaint and was argued by counsel; Where¬ 
upon. the court, being fully advised in the premises, it is, this 4th 
dav of January, 1923, 

%. %// i 


Ordered, adjudged, and decreed. That the rule to show cause 
herein issued be, and the same is, hereby discharged, that the bill 
of complaint be, and the same is, hereby dismissed, and that 
20 defendant have judgment for his reasonable costs to be taxed 
by the Clerk. 

Bv the court: 

WALTER I. McCOY, 

Chief Justice. 


And now on the day last above written the plaintiff in open court 
notes an appeal from the aforegoing decree to the Court of Appeals, 
and the same is hereby allowed; and the penal sum of the bond 
for costs on appeal is hereby fixed at $100, with leave to deposit $•*>() 
cash, in lieu thereof, with the Clerk. 


Bv the Court: 


0. K. as to form : 

F. W. CLEMENTS, 

A tty. for PltJ. 


WALTER I. McCOY, 

Chief Justice. 


SAXTA FE PAC. R. R. CO. VS. A. R. FALL, SECY., ETC 
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Memorandum. 

January 9, 1923.—Bond on appeal for $100 approved and filed. 

Assignments of Error. 

Filed January 9, 1923. 

n " “htr. 1 t c T i" {!• 

filed herein by pinlniiff b '" °' '""'I' 1 "™* 

i. 

HiS'S sir p», '!'*«■> »iii>.i «ouZ 

II. 

In holding that withdrawal of lands in order to cla^ifv t ho C om« 
t'ion 1 tonk Ct **) ^ T al cont ^ nts ancl restoration after such classified- 


III. 

In holding that the provision in the act of June 22 1S74 nm 

SSrSESSSM- 

Sis ppE?S=sr=i 

S’’ L7 l Jh a t 4Tp Cd by th ° us °, 0f the words “not min® 
02 i,'. ‘ j j d Congress intended otherwise it would 

road —tint is tn‘ d ,h ° ?f . makin g the grant to the rail- 
‘mineral’ should not be held^to'includeTron orcoah” ^ 

IV. 

In holding that its decision “does not work a seeming 
coal oV™ Cd land " aS undoub,edI y supposed not g to contain 










14 


SANTA FE PAC. R. R. CO. VS. A. B. FALL, SECY., ETC. 

V. 


In holding that the interpretation of the act of 1874 by the de¬ 
fendant even if incorrect, is a possible interpretation and so not 
arbitrary, and must stand. 

VI. 

In failing to hold that the act of June 22, 1874, supra , was a 
gcneial act applying to all railroad land grants, .and that its purpose 
was, upon relinquishment as provided for in said act, to place each 
company with respect to selections made thereunder in the same 
position as though selection had been made under the original grant¬ 
ing act. 


VII. 

In failing to hold that to have included a general provision in the 
Act of June 22, 1874, that the word “mineral” should not be held 
to include iron or coal, would have worked a change in the larger 
number of the public land grants in aid of the construction of rail¬ 
roads in this, that only a few of such grants,—namely, the Trans¬ 
continental grants,—contained any such provision. 

VIII. 


In discharging the rule to show cause and in granting 
23 defendants motion to dismiss plaintiff’s bill filed for the 
purpose of restraining the defendant from cancelling plain¬ 
tiff’s selection of lands of the character subject to selection under its 
grant, and the act of June 22, 1874. 

IX. 

In failing to grant to plaintiff the relief prayed against the acts 
of the defendant in attempted cancellation of a valid selection in 
lieu of a relinquishment of a tract fully earned by construction of 
the railroad, as provided for in the granting act. 


X. 

In failing to grant the injunction prayed for by appellant, and 
in dismissing its bill of complaint. 

XI. 

Other errors apparent on the face of the record herein. 

F. W. CLEMENTS, 
Attorney for Appellant. 
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thisTday of Ja P nu^, th i e 92 t° VC aSSignmCnts of error acknowledged 

EDWIN S'. BOOTH, 
Attorney for Defendant. 

Designation of Record on Appeal. 

Filed January 9, 1923. 


T 

I o the Clerk of the Supreme Court of the District of Columbia: 

On behalf of the above named Santa Fe Pacific Poilmori r 

“'S,S“* d 1 <'4n«e 

hibUA 3111 0f COmplaint with exhibit attached thereto, marked Ex- 

(2) Pule to show cause. 

(3) Motion of defendant to dismiss bill of complaint 
(4 Memorandum opinion of the Court 

( o) Decree discharging rule to show cause and dismissing tl,e )>;n 

(6) Assignment of appeal 

appeal. Memorandum of approval and filing of bond for costs on 
(8) This designat ion. 

F. W. CLEMENTS, 

Attorney for Appellant. 

January,® 1923°^ ° f al> ° Ve desi S nation acknowledged this 8 day of 

EDWIN S. BOOTH, 
Attorney for Defendant. 

25 Supreme Court of the District of Columbia. 

Exited States of America, 

District of Columbia, ss: 

f H. Beach, Clerk of the Supreme Court of the District 

»o 2?S^cte b e y to e b lfy / he for 1 egoinR Pnges numbered from 1 
10 --i potn inclusive, to be a true and correct transcript of the record 

according to directions of counsel herein filed, copy of which is made 

imrlof this transcript, in cause No. 40558 in’Equity' wherein sTnta 

p e c ^adroad Company, a Corporation, is Plaintiff and Albert 

non ,L SC fi < ; rCtar -V jf f the In ‘ OTior . « Defendant, as the s^ remains 
upon the files and of record in said Court. 








16 


SANTA FE PAC. 


R R. CO. VS. A. R. FALL, SECY., ETC. 


In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District this 
20th dav of February, 1923. 

* +7 


[Seal of the Supreme Court of the District of Columbia.] 


EW. 


MORGAN II. BEACH, 

ClCT k 

By W. E. WILLIAMS, 

Assistant Clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 
39G(). Santa Fe Pacific Railroad Company, etc., appellant, vs. Al¬ 
bert B. Fall, Secretary of the Interior. Court of Appeals, District 
of Columbia. Filed Feb. 23, 1923. Ilenrv W. Hodges, Clerk. 
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Court of Appeals, ©trtru* of Columbia 


No. 3966. 


Santa Fe Pacific Railroad Company, a Corporation, 

Appellant, 

v. 

Hubert AYork, Secretary of the Interior, Appellee. 


ON APPEAL FROM THE SUPREME COURT OF 
THE DISTRICT OF COLUMBIA. 

This case comes before the Court upon appeal from 
decree entered in the Supreme Court of the District 
of Columbia, sustaining defendant’s motion to dismiss, 
discharging the rule to show cause and dismissing the 
plaintiff’s bill. 

GENERAL STATEMENT. 

By the Act of July 27, 1866 (14 Stat. 292) a grant of 
lands was made by the United States to aid in the con- 
struction of the Atlantic & Pacific Railroad, which has 
since passed to the Santa Fe Pacific Railroad Com¬ 
pany, Appellant herein. The grant was in the usual 
terms, being a grant of the odd-numbered sections 














within the primary or place limits of the grant, with 
a right to indemnity, within an enlarged limit, for 
disposals in place grant made prior to the definite loca¬ 
tion of the line of road. The grant was of “ public 
lands not mineral but it was specifically provided 
“that the word ‘mineral’ when it occurs in this act 
shall not be held to include iron or coal.” The grant 
made no provision for indemnity as above stated, 
except for disposals prior to the definite location of 
the road. This was common to all land-grants made 
in aid of the construction of railroads, but it was only 
in the case of a few of the grants, namely, the grants 
in aid of transcontinental lines, that it was provided 
that the word “mineral” should not include iron or coal. 
It resulted, therefore, that settlements made upon the 
odd-numbered sections within the primary or place 
limits of railroad land-grant prior to the filing of the 
map of definite location were protected and saved from 
the operation of the grant, the grantee claimant being 
given indemnity in lieu thereof. Where, however, a 
settlement was made upon a granted section after the 
definite location of the line of road, whereby rights 
under the grant attached or became fixed, there was no 
protection accorded such settler until, by the Act of 
June 22, 1874 (18 Stat. 194), such protection was, with 
the cooperation of the grantee claimant made possible. 
As this act is not very long, and on its construction 
depends the solution of this case, we deem it advisable 
to here quote the entire act: 

“That in the adjustment of all railroad land- 
grants, whether made directly to any railroad com¬ 
pany or to any state for railroad purposes, if any 
of the lands granted be found in the possession of 
an actual settler whose entry or filing has been 



allowed under the preemption or homestead laws 
ol the United States, subsequent to the time at 
which, by the decision of the land office, the right 
ot said road was declared to have attached to 
such lands, the grantees, upon a proper relinquish¬ 
ment of the lands so entered or filed for, shall be 
entitled to select an equal quantity of other lands 
in lieu thereof from any of the public lands not 
mineial and within the limits of the grant not 
otherwise appropriated at the date of selection, 
to which they shall receive title the same as though 
originally granted. And any such entries or filings 
thus relieved from conflict may be perfected into 
complete title as it such lands had not been 
granted: Provided, that nothing herein contained 
shall in any manner be so construed as to enlarge 
or extend any grant to any such railroad or to 
extend to lands reserved in any land-grant made 
for railroad purposes.” 

The real question in this case is, in determining 
rights under a selection in exchange filed under the 
Act of June 22, 1874, should said act be construed as in 
pari materia with the granting act? 

It will be noted that this is an exchange act, its 
application being limited to granted lands found 

“in the possession of an actual settler whose 
entr\ or filing has been allowed under the pre¬ 
emption or homestead laws of the United States 
subsequent to the time at which, by the decision 
of the land office, the right of said road was 
declared to have attached to such lands.” 

The act provides in such a case that the grantee 
company, upon a proper relinguishment of the lands 
so entered or filed for, “shall be entitled to select an 
equal quantity of other lands in lieu thereof from any 
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of the public lands not mineral, and within the limits of 
the grant not otherwise appropriated at the date of 
selection, to which they shall receive title the same as 
though originally granted . ” It is the contention of the 
plaintiff that title to a selection in exchange, filed under 
the said Act ot June 22, 18/4, is taken in lieu of or in¬ 
stead ot the tract in place within its grant relinquished 
and is taken in all respects as though it were the 
tract in place originally granted, and subject, there¬ 
fore, to the terms and conditions of the original grant¬ 
ing act. And as it was provided in the original grant¬ 
ing act that the word “mineral’’ should not include 
coal and iion, so with respect to a selection in exchange, 
filed under the Act of June 22, 1874, the word 
mineral” as there used is likewise so circumstanced. 

FACTS WITH RESPECT TO SURRENDERED 
AND SELECTED TRACT IN EXCHANGE AS 
SHOWN BY THE RECORD. 

llie tract made the base tor the selection here in 
question was settled upon after rights under the grant 
had attached thereto by definite location of its line 
of road, and in order to protect the settler, the Santa 
Fe Pacific Railroad Company, appellant, was by the 
Seci etar\ of the Interior requested to relinquish its 
claim to said land under the said Act of June 22, 1874, 
and in accordance with said request said company, in 
compliance with the request of the Secretary of the 
Interior, duly filed a relinquishment of its right to the 
tract so settled upon, which relinquishment was ac¬ 
cepted by the Secretary of the Interior May 25, 1917, 
and the title to the land so relinquished has, by the 
patent to the United States, passed to the settler, so 
that the first part of the exchange has been fully car¬ 
ried into effect. 
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In the recent case of Santa Fe Pacific Railroad 
Company v. John Barton Payne, Secretary of the In¬ 
terior, decided May 29, 1922 (259 U. S. 197), involving 
a somewhat similar exchange under the Act of April 
28, 1904 (do Stat. 556), the Supreme Court held that 
the moment that lands were relinquished at the request 
of the Secretary of the Interior, a contract was made 
and the Government was bound to convey to the com¬ 
pany a selection later made ot lands in exchange: Pro- 
vided, only, that they were subject to selection under 
the exchange act. 

M ith regard to the tract selected in exchange in the 
case now before this court, the formal selection was 
not filed until December 1, 1921. The land so selected 
had been, prior to the filing ot said selection, classified 
as being coal lands, that is, lands containing valuable 
coal deposits, the classified price of the lands for dis¬ 
posal under the coal land laws being fixed at $133.00 
and $135.00 per acre. The company filed, however, 
with its selection, affidavits showing the lands to be 
non-mineral other than coal or iron, and the Geological 
Survey, in its report on the selection, corroborated 
such tact, and the Secretary of the Interior when con¬ 
sidering this selection found and held “The selected 
and base lands are within the primary limits of the 
giant to the railroad and except for the coal character 
ot the selected land, there appears no reason w r hy the 
selection should not be allowed.” (Record, p. 6.) 

When the company’s selection here in question was 
considered by the Secretary of the Interior, two opin¬ 
ions w’ere rendered, both adverse to the selection. In 
the first opinion, it w*as held that, as the Act of June 
22, 1874, limited selections in exchange to lands non- 
mineral, and as the selected land had been prior to 











the selection classified as containing valuable coal de¬ 
posits, it could not be selected under said act. In ef¬ 
fect, this decision held that the provision in the original 
act providing that the word “mineral” should not in¬ 
clude coal or iron was without effect with respect to 
a selection under the Act of June 22, 1874, notwith¬ 
standing said latter act specifically provided that the 
company should receive the title as though originally 
granted. In the second opinion, it was further held 
that as Congress had, by the Act of February 25, 1920, 
(41 Stat. 437), provided specifically for the leasing 
of all public lands containing valuable deposits of coal, 
and as these lands had been actually classified as con- 
taining valuable deposits of coal, and no selection had 
been filed thereof prior to the passage of the leasing 
act, that section 37 of the leasing act withdrew the 
lands from the company’s right of further selection 
and made them subject only to disposition under the 
terms of the leasing act. 

ARGUMENT. 

1. IN DETERMINING WHAT 18 MEANT BY 
“PUBLIC LANDS NOT MINERAL,” AS USED 
IN THE ACT OF JUNE 22, 1874, SAID ACT 
MUST BE CONSIDERED AS IN PARI MA¬ 
TERIA WITH THE GRANTING ACT, AND 
WHEN SO CONSIDERED, THE LANDS ARE 
CONSIDERED AS NON-MINERAL NOTWITH¬ 
STANDING THE PRESENCE OF VALUABLE 
DEPOSITS OF COAL. 

It must be remembered that all the public land-grants 
made in aid of the construction of railroads w T ere of 
“non-mineral lands but only in a few T instances, as 
before stated, did the grant provide that the w r ord 
“mineral” should not include iron or coal. 

There is not now T and never has been any question 




of the company’s right to select coal and iron land 
as indemnity for lands lost by reason of settlers ’ claims 
existing at the date of definite location. The question 
here is did Congress by the Act of 1874 request the 
Company to relinquish land fully earned by it and 

hunt its right of indemnity beyond the provisions of 
the granting act f 

It should be remembered that in practically all the 
railroad land-grants indemnity was allowed within 
enlarged limits for lands disposed of prior to definite 
location ot the road, and as a consequence, assuming 
that the right of the road attached on January 1, 1875, 
a settlement made on December 31, 1874, would have' 
been protected as against the grant and the company 
relegated to indemnity in lieu thereof; but as above 
stated, the provision with respect to mineral applied 
as well to the indemnity or lieu lands as it did to the 
gi anted oi place lands. So in the instance given, where 
the settlement was made on December 31, 1874, in the 
given case of the Santa Fe Pacific Railroad, the com¬ 
pany, under its grant, could have taken lands in lieu 
thereof within its indemnity limits, notwithstanding 
the presence of coal or iron deposits, and without re¬ 
gard to the value of such deposits. Where a settle¬ 
ment was made, however, on January 2, 1875, the com¬ 
pany’s right attached, notwitstanding such settlement, 
and it was to relieve just such a settlement that the 
Act of 1874 was passed, making it possible for the rail¬ 
road grantee to relinquish or waive its claim and pro¬ 
tect such settler, whereupon it was to take other lands 
within the limits of its grant in lieu, title to which ims 
to be taken as though originally granted. Could this 
possibly mean anything more than that the company, 
on relinquishing in favor of the January 2nd settler, 
was placed in no worse position than it would have been 
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in taking indemnity for the December Jlst settler? 
Had it been the intention of Congress so to provide, 
it could not have used apter language. 

When this case was argued in the Court below on 
the conclusion of the argument, the court stated that 
it was clearly of opinion that the contention of the 
plaintiff was correct. However, the case was taken 
under advisement, and later, a memorandum opinion 
was given by the court, page 11 of the record, in which 
the court savs: 

“It seems to me on a further examination of 
the Act of June 22, 1874 (18 Stat. 194), that what¬ 
ever Congress meant by the words ‘to which they 
shall receive title the same as though originally 
granted,’ it was not intended to limit the meaning 
that would ordinarily be conveyed by use of the 
words ‘not mineral.’ Had Congress intended 
otherwise, it would have done as it did in the Act 
making the grant to the railroad—that is to say, 
would have provided that the word ‘mineral’ 
should not be held to include iron or coal.” 

With all due respect to the Court, it must be very 
apparent that had the Act of 1874, provided, as sug¬ 
gested by the Court, it would have enlarged all the 
original grants in aid of the construction of railroads, 
except in the few instances named, that is, it would have 
given to all the railroads (as this was a general act and 
applied to all the railroads) the right to take lieu lands 
even though containing valuable deposits of iron or 
coal, where, under the original grant no such privilege 
was given. Now this was clearly never the intention 
of Congress. It was neither to enlarge nor diminish 
the idemnitv right as given under the original grant, 
and the act in plain terms so states, and therefore it 
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provided that the title should he taken as though origin¬ 
ally granted. Surely, as before remarked, if this was 

the purpose ot Congress, it could not have been more 
clearly stated. 

In equity and reason, if the company could take, as 
in lieu of the December 31, 1874, settler, 
lands containing coal or iron, such settlement being 
protected by the terms of the original grant, where¬ 
fore, or by what process of reasoning, was the company 
to be penalized for surrendering its title which had 
passed, and thus protecting a settlement on lands be¬ 
longing to it under the grant. 

in this connection, it must be remembered that Con¬ 
gress undoubtedly had a defined policy in permitting 
the large transcontinental railroads to take lands con¬ 
taining iron or coal products. These were great under¬ 
takings, and these products very necessary in con¬ 
struction and maintenance of the proposed railroad. 
Again, the roads to be built were remote from settled 
communities and long hauling of such necessary pro¬ 
ducts was impossible or practically prohibitive. 

Selections in exchange under the Act of 1874 were, 

as before stated, but to fill the loss due to the protection 

extended the unfortunate and the construction of that 

act should be in line with the constructive policy so 

clearly defined by the Congress in the original granting 
act. 

Just here attention should be called to the fact that 
the land department has applied this principle when 
considering a selection made under the Act of 1874, 
and in Power v. Olson et al (25 L. D. 77-80), in 

considering rights growing out of a selection under 
that act, said: 

“It is clear from this language that when a 
lawful selection is made under said Act by a rail- 
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road company of other sections that those speci¬ 
fied in the granting act to said company, lands, so 
selected, become, from the date of selection, and 
are in legal effect, the numbered sections of such 
grant, irrespective of whether they be situated in 
the numbered sections specified in the original 
granting act or not, the same as though thev had 
been originally granted.” 

Indeed, in this case, the department went even fur¬ 
ther and not only construed the Act of 1874 as in pari 
materia with the granting act (in that case the North¬ 
ern Pacific granting act) but also the Act of March 
• >, 1887, another general act, applying to lands in rail¬ 
road land grants. In the course of the opinion the 
Department said: 

“The Act of June 22,1874, and the Act of March 
M, 1887 both relate to the adjustment of all rail¬ 
road grants, and they should he construed in 
pari materia under familiar rules of statutory 
construction. * * * 

Construing the Act of 1874, Sec. 5 of the Act of 
1887, and the granting act to the Northern Pacific 
Company altogether as being in pari materia, I 
conclude that Power’s application to purchase 
clearly comes within the remedial provisions of the 
fifth chapter of the Act of 1887.” 

Is this not a clear recognition of the principle herein 
urged in support of the selection in question ? 

2. ASSUMING THAT THE WORDS “NOT 
MINERAL” AS USED IN THE ACT OF JUNE 
22, 1874, DID NOT INCLUDE COAL OR IRON 
WHERE THE SAME PASSED UNDER THE 
ORIGINAL GRANTING ACT, DID THE MERE 
FACT OF THE CLASSIFICATION OF LANDS 
AS CONTAINING VALUABLE DEPOSITS OF 
COAL PRIOR TO THE FILING OF THE SE- 



LbCTlON IX EXCHANGE RESERVE SAID 
LAN DS FROM RIGHT OF SELECTION AFTER 
FEBRUARY 25, 1920, WHEN PROVISION WAS 
MADE GENERALLY FOR THE LEASING OB' 

THE PUBLIC LANDS CONTAINING SUCH DE¬ 
POSITS? 

Attention must first be called to the fact that the 
liSiit of selection as provided for in tile Act of June 
22, 18;4, was a l ight of exchange specifically limited to 
lands “within the limits of the grant.” 

Again, when the company, on the invitation of the 
Secretary ot the Interior, reliquished lands, and the 
relinquishment was accepted, a contract then arose, 
and as the company’s relinquishment in the present 
case was accepted by the Secretary of the Interior, 
May 25, 1917, the Government was bound to convey a 
tiact in lieu it, when selected, it met the terms and con¬ 
ditions of the Act of June 22, 1874, and there was no 
limit of time set within which the selection in exchange 
must be filed. If the presence of iron or coal deposits 
in lands selected are no bar to their selection under 
the Act oi June 22, 1874, then, as hereinbefore shown, 
the selection herein filed by the railway company is 
admittedly a proper selection, and, therefore, meets 
the tcims and conditions ot both the original granting 
act and also the Act of June 22, 1874. 

It should further be remembered that the Act of 
February 25, 1920, providing for the leasing of public 
lands, containing valuable coal deposits, merely pro¬ 
vides a new or additional means of disposal of the 
public lands, and does not in and of itself make a dis¬ 
position either of the lands or the deposits, and there 
is nothing in the records to show that any permit, 
lease, or other step, had been taken under the leasing 




act prior to the filing of the selection here in ques¬ 
tion, looking to a disposition of the tract here in¬ 
volved, or of the deposits therein contained. 

The provision of Sec. 37 of the leasing act, providing 
that deposits of coal, etc., in the public lands 

“shall be subject to disposition only in the form 
and manner provided in this act, except as to 
valid claims existent at date of passage of this act, 
and thereafter maintained in compliance with the 
laws under which initiated, which claims may be 
perfected under such laws, including discovery,'* 

m nowise affects this case, for the reason that to so 
construe it would destroy the specific right granted the 
company, and earned by the construction of the road. 
Further, it would work a repeal by implication of a 
vested right of selection through general legislation, 
having full application without reference to lands cov¬ 
ered by the railroad grants. 

In this connection, however, the leasing act recog¬ 
nizes and indicates a purpose not to interfere with 
claims under railroad grants. 

By Section 20 of the Act it is provided: 


“In the case of lands bona fide entered as agri¬ 
cultural and not withdrawn or classified as min¬ 
eral at the time of entry, but not including lands 
claimed under any railroad grant, the entryman 
or patentee, or assigns, where assignment was 
made prior to January 1, 1918, if the entry has 
been patented with the mineral right reserved, 
shall be entitled to a preference right to a permit 
and to a lease, as herein provided, in case of dis¬ 
covery; and within an area not greater than a 
township such entryman and patentees or assigns 
holding restricted patents may combine their hold- 
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lands from the company’s right of selection, then the 
action of the Secretary in denying approval to the se¬ 
lection merely because of such coal classification is 
as arbitrary as though he had withheld approval on 
personal grounds. 

In Santa Fe Pacific Railway Company v. Payne, 
Secretary, etc., .supra, in considering a somewhat sim¬ 
ilar question, the Supreme Court said: 

‘‘The Government argues that there was no jur¬ 
isdiction over the bills because the question 
whether the lands selected were of the same qual¬ 
ity as those relinquished, rested wholly in the 
judgment of the Secretary. But the position of 
the Railroad Company is that the Secretary went 
beyond the powers conferred upon him by the 
statute when he took into account facts not known 
at the time of the selection, and we are of opinion 
that the Company is entitled to bring that ques¬ 
tion into court.” 

Has the company not the same right to bring into court 
the questions herein presented? 

It is our contention that the company has fully en¬ 
titled itself to patent and that the action of the Secre¬ 
tary is in cloud of the company’s title. 

The company’s title to the lands in place made the 
base for the selection in question has been accepted 
and passed to another, and as said by the Supreme 
Court in its decision of May 22d last, the Government 
is bound to convey a proper selection made in ex¬ 
change. 

In this regard there is necessity for notice of that 
part of the memorandum opinion of the Court below 
wherein the court savs: 

w 
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The land selected by the railroad company 
might before selection have been withdrawn by 
the Executive so as not^to be available for selec¬ 
tion or occupation for any private purpose. It 
follows as was held by the Secretary, that where 
the land was by Executive order withdrawn before 
selection and later restored to lie occupied only 
on terms inconsistent with the claimed right its 
right no longer exists.” 

The withdrawal of these with other lands from 
classification was only a, withdrawal from coal entry 
(R. p. 6.) 

After classification regarding coal contents, the 
lands were restored even to coal entry, the classified 
price being substituted for the $10.00 and $20.00 classi¬ 
fication as made in the coal land act. (Rev. Stat. Sec 
2347.) 

There is clearly no authority for the court’s state¬ 
ment : 


“It follows as was held by the Secretary that 
v here the land was by Executive order withdrawn 
before selection and later restored to be occupied 
only on terms inconsistent with the claimed right 
its right no longer exists.” 

We ask, therefore, that the decree of the Court be¬ 
low be set aside and reversed, defendant’s motion to 
dismiss be overruled and the case remanded with direc¬ 
tions to grant the prayers of the plaintiff’s bill. 

Alex. Britton, 

F. W. Clements, 
Attorneys Santa Fe Pacific Ry. Co. 
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The railroad relinquished its claim to the SE. \ 
NW. ] of Sec. 13, T. 15 X., R. 13 W., on May 25, 1917. 
This land was within its primary grant. Full title 
had attached to it because at the time its grant took 
effect the land was free and clear under the terms of 
the granting act. Sometime after the appellant had 
acquired title, somebody settled upon it and desired 
to make title under the homestead law. Being in 
private ownership, the United States could not 
dispose of the land to the homestead settler. But 
under the act of June 22, 1874, the railroad was 
authorized, if it desired, to relinquish the land to 
the Government and to select an equal quantity of 
other land in lieu thereof. Land subject to such 
lieu selection must be somewhere within the limits 
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>f the grant to the railroad and must be “ public 
land not mineral .” 

The railroad made no selection of land in lieu 
thereof until December 1 , 1921, when it filed a selec¬ 
tion of the XE. } NW. \ Sec. 32, T. 16 N., R. 18 W., 
a tract within the limits of its grant equal, so far as 
quantity is concerned, to the tract relinquished. 
At the time of the selection this selected tract was 
known to be mineral in character; known to be coal 
land worth from $133 to $135 an acre. 

The Department does not deny the railroad the 
right to select some land in lieu of what it relinquished, 
but it does deny the railroad the right to select this 
particular land for two reasons: 

1. Because the land is mineral; was known to be 
mineral at the time of selection. 

2. Because at the time of selection the land was 
subject to disposition only by lease under the act of 
February 25, 1920, and not to disposition under any 
other form of appropriation. 

The railroad thereupon brought this suit to re¬ 
view and reverse the appellee. The trial court 
refused an injunction and dismissed the suit upon 
their motion. This appeal lies to review that decree. 

THE MOTION TO DISMISS. 

The motion (record, p. 11) raises three points: (1) 
Lack of equity in the bill; (2) that it lies to control 
the disposition of public land of the United States 
which is not within the jurisdiction of the courts but 
is within the exclusive jurisdiction of the appellee; 




and (3) that the bill shows on its face that the validity 
of appellant’s selection depends upon a question of 
fact and a question of law involving the construction 
of a Federal statute which the appellee is charged by 
law to administer; that the appellee has decided that 
the selected land was mineral in character at the 
time of selection and that under the statute, invoked 
by appellant, the selection of mineral land is inter¬ 
dicted; and that such construction is not only possi¬ 
ble but reasonable and is not open to judicial review. 

THE APPELLANT’S CONTENTION. 

The appellant contends that while the land is 
mineral, it is so classified solely on account of its 
coal content; that in its granting act, while mineral 
land was withheld from the road, coal and iron were 
expressly excluded from the inhibition against taking 
mineral land; and that hence the words “mineral 
land” in the act of 1874, which was a general act and 
not a specific act affecting the appellant, should be 
understood with the same limitation. 

Its position on the second proposition—the effect 
of the act of February 25, 1920, upon its asserted 
right—is not quite so sharply drawn. On page 12 
of appellant’s brief it is stated that section 37 of the 
act can not affect the case because if it did it would 
destroy the specific right granted to the railroad and 
would repeal by implication its vested right of selec¬ 
tion. Section 37 provides that the appellee may 
dispose of coal lands of the United States “only in 
the form and manner” provided in the leasing act 
of February' 25, 1920. 
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OUR CONTENTION. 


So far as concerns the merits of the case as it was 
before the Department, we maintain— 

(1) That the act of 1874 means what it says; 
i. e., that when a railroad surrenders agricultural 
land (for, to support a homestead entry, it must be 
land of that classification) its lieu selection must be 
of land that is not mineral within the usual definition 
of that word; and 


(2) That since the general leasing act of February 
25, 1920, the appellee may not dispose of any coal 
land of the United States except as provided in that 
act—that is, by lease and not by sale; excepting only 
such lands to which a valid claim existed on Februarv 
25, 1920, which claim has been since maintained in 
compliance with the law under which it was initiated. 
The language of the saving clause in the act points 
to “valid claims” under prior existing mining laws 
and contemplates the possibility that such claims 
“may be perfected under such laws including dis¬ 
covery.” Furthermore, we point out that appellant’s 
claim to this particular tract of land was not initiated 
until December 1, 1921, and hence could not have 
been a “valid claim” pending on February 25, 1920. 

ARGUMENT. 


I. 

It is true that in the grant of land to the Atlantic 
& Pacific Railroad, the rights of which now belong to 
the appellant, coal and iron contents were excluded 
from the inhibition against mineral land. The road 
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was granted every alternate odd-numbered section 
of public land “not mineral/’ Section 3 of the act 
of July 27, 1866 (14 Stat. 292). That expression was 
in connection with the grant in place. Later in the 
section, in the form of a proviso, it was provided 
“that the word ‘mineral/ when it occurs in this act, 
shall not be held to include iron or coal.” Coal or 
iron land may be taken if any odd-numbered section 
within the place limits happens to contain those min¬ 
erals. The word “ mineral ” occurs in one other place 
in the section—in a proviso which reads: 

1 hat all mineral lands be, and the same are 
hereby, excluded from the operations of this 
act, and in lieu thereof, a like quantity of un¬ 
occupied and unappropriated agricultural lands 
in odd-numbered sections nearest to the line 
of said road, and within 20 miles thereof, may 
be selected as above provided. [Our italics.] 

Now, “as above provided” refers to the words 
making the indemnity grant which appear before the 
proviso: 

And whenever, prior to said time, any of 
said sections or parts of sections [i. e., the 
granted sections in place—C. E. W.] shall 
have been granted, sold, reserved, occupied 
by homestead settlers or preempted or other¬ 
wise disposed of, other lands shall be selected 
by said company in lieu thereof, under the 
direction of the Secretary of the Interior, in 
alternate sections, and designated by odd 
numbers, not more than 10 miles beyond the 
limits of said alternate sections, and not in¬ 
cluding the reserved numbers. 
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If the granted section in place contained coal or 
iron, the railroad did not lose it. If a granted sec¬ 
tion proved to be mineral in other respects, i. e., if 
the mineral were other than coal or iron, the company 
did lose it, and in selecting indemnity therefor was 
confined to “agricultural” land. If the granted sec¬ 
tion happened to be occupied by homesteaders or 
preemptors (agricultural entries), the railroad could 
go into the indemnity belt. The act says nothing 
about the character of the land the grantee might 
select in the indemnity belt. Why should the road 
get merely agricultural land in lieu of mineral land 
in place and yet get coal or iron land as indemnity 
for agricultural land lost in place ? Surely here is an 
anomaly. As an original proposition consistent 
construction would impel the conclusion that no 
indemnity selection was open to the road save of 
agricultural land; that the intention of Congress sim¬ 
ply was to allow the railroad to take coal and iron 
only when those minerals were perchance found in 
the granted sections in the place limits. The Depart¬ 
ment, however, has permitted the railroad to select 
indemnity land containing coal or iron in lieu of land 
lost in place on account of prior settlement, etc., 
although not for land lost on account of the mineral 
inhibition. So the point is more interesting than 
material unless it be the purpose of the court to review 
the appellee in his construction of the statutes in¬ 
volved in this case. If the court goes into that, then 
we submit that the court should consider the con¬ 
struction of the statutes from the beginning. If the 



later administrative construction of these acts be 
subject to review and correction, then the earlier 
construction on which appellant’s case largely de¬ 
pends should likewise be subjected to consideration 
and correction—if, for no other reason, the act 
of 1866 and the act of 1874 are in pari materia as 
appellant contends. 

Now we are not dealing with land lost to the 
railroad by reason of settlement prior to the attach¬ 
ment of its title in this case. Here we have a situation 
where the railroad had acquired complete legal title 
to land in place before any person attempted or 
desired to connect himself with the land. After 
full legal title had passed to the road, some one wanted 
this land under the homestead laws of the United 
States. It was not public land, however, but in 
private ownership. Congress, to meet such a situa¬ 
tion, passed an act approved on June 22, 1874 (18 
Stat. 194), which provided that a railroad might 
under the circumstances relinquish its title to the 
land and select an equal quantity of other lands in 
lieu thereof “from any of the public lands not mineral 
and within the limits of the grant not otherwise 
appropriated at the date of selection, to which 
they shall receive title the same as though originally 
granted.” The entries or filings on the relinquished 
land thus relieved could then be perfected into 
complete title “ as if such lands had not been granted. ” 
But this act expressly provided that nothing in it 
should in any manner be so construed as to enlarge 
or extend anv grant to any such railroad or to ex- 
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tend to lands reserved in any land grant made for 
railroad purposes. 

The act was a general act referring to all land- 
grant railroads; not to the appellant alone. It is not 
a grant of land in place nor is it a grant of indemnity 
in the correct sense of that word. Indemnity implies 
loss, and here there is no loss. Xo railroad was 
obliged to relinquish its title to any land. It had 
an option to retain or relinquish. If it relinquished, 
it acquired the right to a lieu selection—lieu as dis¬ 
tinguished from indemnity. The railroad could select 
any land not mineral within the exterior limits of its 
grant and was not limited to odd-numbered sections 
as it was in the case of indemnity. It was not the 
purpose to enlarge the original grant; that was 
. t ed. For example, only agricultural 

land can be surrendered under this act of 1874. be¬ 
cause it is limited to land in the possession of a settler 
under the preemption or homestead law. To permit 
the road to relinquish agricultural place land worth 
$2.50 an acre and take in lieu coal land worth $135 
an acre would certainly operate to enlarge the grant. 

1 hat is exactly this case. The relinquished land is 
agricultural land worth anywhere from $1.25 to $3 
an acre. (Record, p. 8.) The selected land is coal 
land worth from $133 to $135 an acre and was so 
known at the time the railroad attempted to select it. 

There is no qualification whatever in the act of 
1874 of the expression ‘‘not mineral.” The act dealt 
with a general situation and not with a particular 
railroad. Some roads in their specific grants had the 




benefit of the qualification that the word “mineral” 
should not include iron or coal. Other roads did not. 
The act of 1874 extended to all. with no qualification 
of the word “mineral.” 

Appellant, however, makes much of the expression 
“ to which they shall receive title the same as though 
originally granted.” This means, its counsel thinks, 
that the lieu selection shall be subject to all the con¬ 
ditions of the original grant importing with it the 
qualification of the word “mineral.” If so. Congress 
could have expressed the idea much more clearly. 
As a matter of good sense, however, we submit that 
the expression merely means what it says: that the 
railroad shall get the title in the same way as though 
originally granted. In other words, it relates to the 
same methods, the same modus operandi, and the 
same effective means of converting the title of the 
I nited states into a title of the railroad. It says 
nothing about receiving title under the same condi¬ 
tions as though originally granted. The conditions 
are stated in the act of 1874 itself. And one of the 
conditions is that the lieu land shall be nonmineral 
without any qualification of the general meaning 
of that word. If we are to import the conditions of 
the act of 1806 into this act of 1874, whv not be con- 
sistout and import the condition that the land must 
be an odd-numbered section? The act of 1874 is 
silent as to odd or even numbers. The land which 
the railroad selects in this case is an even-num¬ 
bered section, section 32. In selecting indemnity, 
the road was limited to odd-numbered sections. 







It is an elementary principle of law recognized by 
the Supreme Court that grants to railroads are to be 
construed in such a manner that “if they admit of 
different meanings, one of extension and one of 
limitation, they must be accepted in a sense favorable 
to the grantor.” (Wyoming v. United States , 255 
U. S. 489, 508; Barden v. Northern Pacific Railway, 154 
U. S. 288.) If Congress had not qualified the ex¬ 
pression “mineral” in the act of 1866, the road 
obviously under no circumstances would acquire title 
to coal or iron land. Congress did not qualify or 
define the word in the act of 1874, and we submit 
that it lies in the power neither of the Interior 
Department nor the courts to enlarge the scope of 
that act. The departmental construction is con¬ 
sistent with the invariable administration of the act. 
The General Land Office, from 1874 down, has 
confined railroad lieu selections under tha/, act to 
lands not known to contain coal, iron, or other 
minerals, regardless of any terms in the original 
granting acts, and the railroad companies have 
acquiesced therein by furnishing proofs of the non¬ 
coal and the noniron character of the land. (Record, 
p. 9 ) 

II. 

The other point relates to the status of the land at 
the time of selection. 

The railroad did not attempt to connect itself 
with the land in question until December 1 , 1921. 
In 1917 it relinquished its title to the base land. It 
then acquired a right to select land in lieu thereof 




within the limitations set by the act of 1874. If, for 
example, it had then selected the land in controversy, 
and if at that time the land was not known to con¬ 
tain mineral of any character, including coal and iron, 
and if it were not reserved land, and if the railroad 
had complied with all requirements of law, then we 
would have another case. In the first place we 
would now be obliged to test the character and 
status of the land by conditions known to exist in 
1917. W e could not defeat the railroad’s selection 
by a withdrawal made after its rights had attached. 
Payne v. Central Pacific Railway (255 U. S. 228). 
We could not take into consideration facts not 
known at the time of selection. Santa Fe Pacific 
R. R. Company v. Fall (259 U. S. 197). 

But the railroad did not select the land in 1917. 
If by its relinquishment of the base a contract then 
ensued obligating the United States, what was that 
obligation? To give proper and available lieu land 
but not any particular piece of land. We are 
not denying to-day that obligation. The Govern¬ 
ment stands ready to make good to the railroad 
just as soon as the latter will point out the land 
that it wants and which under the law T we can give. 
“What a railroad is to be indemnified for may be 
fixed as of the moment of granting, but what it may 
elect when its right to indemnity is determined 
depends on the state of the lands selected at the 
moment of choiceUnited States v. Southern Pacific 
Railway (223 U. S. 565, 571). 
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Appelle&Is ‘‘moment of choice” was December 1, 
1921. What was the “state” of this land then? It 
was known coal land worth $133 to $135 an acre. 
There is no dispute about the propriety of its classi¬ 
fication as coal land; for that matter, no contention 
about the appraisal, if we could now sell coal land 
at any price. But we can not. The act of February 
25, 1920 (41 Stat. 437), intervenes. Since that date 
coal land ot the L nited States can be disposed of 
only by lease, with the exception of tracts as to 
which certain rights under the old selling law at¬ 
tached prior to that date. From and after February 
25, 1920, public land containing coal “shall be sub¬ 
ject to disposition only in the form and manner pro¬ 
vided in this act, except as to valid claims existent 
at the date of the passage of this act.” 


I he railroad, as already shown, made no claim to 
this land prior to February 25, 1920, or prior to 
December 1 , 1921. There was no existing valid 
claim in the railroad or in anyone else against this 
land at the date of the passage of the act. 


Ihe act ot 1874 did not dedicate or reserve lands 
to the railroad. It created no “claim” in a railroad 
tantamount to a vested right in the land. Other¬ 
wise the I nited States could never dispose of any 
land potentially to be selected by the railroad at 
some later period. 

Irrespective, then, of the question whether the 
appellee can select coal or iron land under the act 
of 1874, it could not select this particular tract of 



land on December 1, 1921, for the simple reason that 
Congress had passed the leasing act subjecting the 
land to disposition only in the form and manner 
provided in that act. 

On either or both grounds the decree below should 
be affirmed. 

C. Edward Wright, 

Attorney. 

O 
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The difficulty with the appellee in this case is simply 
this: He does not take into consideration conditions 
existing at the time of the passage of the act of June 
22, 1874, the construction of which is involved in this 
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controversy. Neither does he fully appreciate the 
causes calling for the enactment of this legislation. 

The several railroad land grants, as heretofore 
stated, granted lands in place and provided for an in¬ 
demnity belt from which to satisfy losses occurring 
within the granted or place limits prior to the definite 
location of the road, when rights under the grants be¬ 
come fixed and determined. In the early decisions of 
the land department, in construing the several rail¬ 
road land grants, it was first held that rights there¬ 
under attached by the survey of the line of road in the 
field, later by the adoption of such line by the board of 
directors, and finally , by the filing of a map of the defi¬ 
nite location in the Interior Department. 

The projected location of the line of railroad natu¬ 
rally invited settlement, indeed, that was the purpose 
of the grant in aid of the construction of the proposed 
railroad, and it sometimes occurred that settlers were 
brought within the limits of the railroad grant after 
rights were held by the Interior Department to have 
attached under the grant, without any previous no¬ 
tice to the settlers bv reason of withdrawal or other- 
wise, and it was for this reason that the Act of 1874 
provided: 

“If any of the lands granted be found in the 
possession of an actual settler whose entry or 
filing has been allowed under the preemption or 
homestead laws of the United States, subsequent 
to the time at which, by the decision of the Land 
Office , the right of said road was declared to have 
attached to such land. }1 


The purpose of the act was to protect the innocent, 
and it is not within the power of the railroad company, 
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as might be gathered from appellee’s brief, to put 
people on the land for the purpose of making a relin¬ 
quishment in their favor. Indeed, the uniform admin¬ 
istration of the act has been, first, an invitation on 
the part of the Interior Department to relinquish after 
an investigation of the settler’s claim, and it is only 
upon such invitation that relinquishments are filed 
and must be accepted by the department before the 
correlative right of a selection in lieu is accorded. 

Again, the conditions existing with regard to coal 
lands were the same at the time of the passage of the 
act of 1874 as they were at the time of the passage of 
the granting acts. Coal as a fuel to be used in heating 
private residences, as well as the present day prob¬ 
lems connected with coal as an industry, were per¬ 
haps never dreamed of at the time of the passage of 
this legislation, and there could, therefore, have been 
no reason for a change of policy, as indicated by the 

granting acts in favor of the several transcontinental 
lines. 

As before said, all the railroad grants exclude 
mineral lands, and counsel all through his brief fails 
to differentiate between the general expression “min¬ 
eral lands” and the exceptional cases where the word 
“mineral” as used in the exception clause does not 
include coal or iron . 

For instance, it has been usual under the Act of 
1874 to furnish a non-mineral affidavit, but the non¬ 
mineral affidavit is furnished merely because generally 
mineral deposits are excepted from the grant. But as 
the department says, in its decision (R., p. 9), “I do 
not find that the precise question has been determined 
by the Secretary of the Interior,” that is, the question 
whether in selecting lieu lands under the Act of 1874, 
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by a company whose grant specifically provided that 
the word “mineral” should not include coal and iron, 
the presence of coal or iron in the selected land bars 
the right of selection. 

In the third section of the granting act of July 27, 
1866 (14 Stat. 292, 295), it is provided: 

“And whenever, prior to said time (definite lo¬ 
cation of the line ot road) any of said sections or 
parts of sections shall have been granted, sold, 
reserved, occupied by homestead settlers or pre¬ 
emption, or otherwise disposed of, other lands 

3 saul company in lieu thereof 
under the direction of the Secretary of the In¬ 
terior,” etc. 

These lieu or indemnity lands are as much granted 
as are the lands in place. True, they do not become 
specifically identified until selected. Appellee’s brief, 
pages 6 and 7, states that the department has per¬ 
mitted the railroad to select indemnity land contain¬ 
ing coal and iron in lieu of lands lost in place on ac¬ 
count of settlement, etc., but states, “why should the 
road get merely agricultural land in lieu of mineral 
land in place and yet get coal and iron as indemnitv 

9 / 

for agricultural land lost in place.” The answer to 
this is very simple, and is in line with what has here¬ 
tofore been said, namely, that counsel fails to fully ap¬ 
preciate that provision in the Act of 1866 that pro¬ 
vides “that the word ‘mineral’ when it occurs in this 
act, shall not be held to include iron or coal.” The 
plain purpose of this is that coal and iron are not con¬ 
sidered as mineral in the administration of this act. 

With a hope that we may make our position a little 
clearer, let us re-state the sum and substance of our 
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original brief, and that is, that the Act of June 22, 
1874, was in fact an amendment of all the acts grant¬ 
ing lands in aid of the construction of railroads. Its 
effect was to incorporate in each a further indemnity 
provision for the protection of settlements made with¬ 
in the grant after the time rights thereunder had be¬ 
come fixed and determined under the ruling of the 
Land Department. It could have had no purpose, 
therefore, to further restrict the right of the grantee 
for the evident purpose of the act was to encourage 
relinquishments by the several grantees for the pro¬ 
tection of a meritorious class, knowing that protection 
could only be extended with the permission of the 
grantee, and under those circumstances, it surely was 
intended to deal as fairly with the grantee as in the 
instances where, by reason of settlements made prior 
to the time when rights attached the grants were to 
(hat extent defeated. The clear intent, therefore, in 
the use of the word “mineral” in limiting selections 
to lands not mineral as found in the said Act of 1874 
was to give to that word the same meaning as that 
fixed by the particular act making the railroad grant. 
It is in this sense that we say the Act of 1874 is to 
be construed as in pari materia with the granting act, 
and it was in this sense that the Act of 1874 specifically 

provided, “to which they shall receive title the same 
as though originally granted.” 

On page 9 of appellee’s brief it is said, in referring 
to the clause just quoted: 


° f S °. od sense ’ how ever, we sub- 
mit that the expression merely means what it 

sa\s: that the railroad shall get the title in the 

same way as though originally granted. In other 

words it relates to the same methods, the same 
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modus operandi, and the same effective means of 
converting the title of the United States into a 
title of the railroad.” 

Permit us to say that counsel here confuses form 
with substance, looking alone to the evidence to be 
given of the title rather than the plain intention as 
stated, to pass title to the lieu or selected lands as 
though the same had been provided lor in the original 
granting act. 

In full recognition of the position here contended 
for, we call attention to the fact that where Congress 
intended otherwise, that is, where it intended that the 
word “mineral” should not have the same meaning 
as that provided for in the original granting act, it 
clearly expressed itself in the later legislation allow¬ 
ing lieu selections to the grantee company. 

By the act of July 2, 1864 (13 Stat. 365), making the 
grant in aid of the construction of the Northern Pa¬ 
cific Railroad, it was there provided as in the case of 
the grant under consideration, that the word “min¬ 
eral” should not include iron or coal. 

By the Act of July 1, 1898 (30 Stat. 597,620) the 
Congress, dealing alone with the Northern Pacific! 
grant, provided for the adjustment of disputes be¬ 
tween that grantee claimant and individual claimants 
as against the grant, providing that the company might 
relinquish in favor of the individual claimant; where¬ 
upon, a lieu right of selection was granted, not re¬ 
stricted like in the case here under consideration, to 
the limits of the company’s grant, but included public 
lands surveyed or unsurveyed within any State or ter¬ 
ritory into which the Northern Pacific extends, and 

•r 

the Congress not intending that the word “mineral” 




should be applied as in the granting act, specifically 

provided against the right to take lands in exchange 
containing iron or coal. 

With regard to the Act of February 25, 1920 (41 
btat., 437), providing for the leasing of certain mineral 
deposits on the public lands, including coal, we merely 
desire to say in addition to what is said in our original 
net, that there is certainly nothing in that act indi¬ 
cating any purpose to limit rights asserted under rail¬ 
road land grants, in fact, section 20 clearly expresses 
an opposite intention. 

^ Section 37 merely provides that the deposits named 
in lands valuable for such minerals * * * subject to 
disposition only in the form and manner provided in 
this act,” that is, through a lease of the deposits. 

As there was a special law providing for sale of 
law* containing valuable deposits of coal, the effect 
may have been to prevent further sale of coal lands, 
and, in effect, accomplish a reservation of such lands 
trom further acquirement of rights under said law, 
but it is impossible to construe said section into a re 
peal of the specific right of selection granted by the 
act oi 1874. It does not so provide, and as both can 
continue, it does not by necessary implication, if the 

same were possible, work a repeal of any rights under 
a railroad land grant. 

F. W. Clements, 
Attorney, Santa Fe Pac. Ry. Co. 
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r J, he 7 rds “ not mineral ” have a settled meaning 
Coal and iron are minerals. The act of 1874, a general 

act applying to all railroads alike, uses the words 

not mineral” without any qualification. The spe- 

met f land t0 aPPeI,ant ’ S P-decessor in 
contained a provision that the word “mineral 

when it occurs in this act shall not be held to include 

on or coa . It took this express provision to take 

iron and coal out of the inhibition elsewhere in that 

special act. It qualified the word “mineral” only as 

1 ° CC “ Ted “ in this ac *'” not some other act T1 e 
absurdity that results from appellant’s contention from 

is hypothesis that the act of 1874 is “i n amendment 

of all acts” granting aid to railroads is that the words 

not mineral m the act of 1874 would have one 

meaning when its offices are invoked by one railroad 









and a different meaning when invoked by another rail¬ 
road. 

There was no reason when the act of 1874 was 
considered by Congress why this should be so. The 
purpose was to make a railroad just as well off—not 
better off—if it relinquished agricultural land to 
which it had title. The act proposed to exchange 
land for land. The predicate of exchange was an 
agricultural settlement on land the fee title of which 
was in the railroad. If the railroad relinquished, 
the Land Department could then let the settler 
acquire title to this agricultural land under an agri- 
cultural-land law. It was not the intention of Con¬ 
gress as an inducement to the railroad to let the rail¬ 
road enlarge its grant by taking valuable mineral 
land in lieu; and in this act of 1874 Congress made 
no distinction between coal or iron and gold or silver 
when it used the wo rds “ not mineral.” 

}\e do not confuse “evidence of title” with sub¬ 
stance in our construction of a clause “to which 
they shall receive title the same as though originally 
granted.” We say that the clause means that the 
railroad shall get title the same that it would have 
received under its original grant, i. e., the same 
character of title, and, presumably, by the same 
method or process and with the same sort of muni¬ 
ment, a patent, if the original granting act called for 
a patent. The clause does not say that the road 
shall receive the same sort of land “as though 
originally granted”; and this in effect is what counsel 
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tries to make it mean. That the clause has not the 
magic qualities counsel would ascribe to it is ap¬ 
parent from the fact that the words “as though it 
had been originally granted” reappear in the act 
of July 1, 1898 (30 Stat., bottom of p. 620), cited 
in counsel's reply brief. It means in both acts that 
the railroad shall receive patents (“title”) in the 
same manner as un der the orig inal granting acts. 

Xo one contends that the act of February 25, 1920, 
repeals “ the specific right of selection granted by the 
act of 1874.” Xo one denies the railroad the right 
to select land under the act of 1874. But the road 
must select proper land, not land specially set apart 
under another law. If counsel's argument be sound, 
the United States could never make any disposition 
of its land within railroad grant limits because per¬ 
chance sometime in the future the railroad might 
want to select some part of the land. Section 37 of 
the act does not except a railroad any more than a 
State or individual from the effect of the leasing act; 
and there is nothing so sacrosanct about a railroad that 
requires exception in its favor. Section 20 of the 
act relates to oil land and the rights of an entryman 
and fixes no rights in a railroad. 

When the act of 1920 was passed, this land was 
public land of the United States. The railroad had 
not selected it. It did not attempt to select it until 
nearly two years later. The railroads have invoked 
judicial aid in establishing that conditions existing 




at the time of selection govern the status of the selected 
land and determine their rights. If its petard hoists 
this particular selection several miles in the elements, 
the appellant must look elsewhere than in the Interior 
Department for the petardier. 

C. Edward Wright, 

Attorney. 
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